The Honorable Peter Buttigieg
Secretary

Department of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

The Honorable Jonathan S. Kanter
Assistant Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

March 10, 2022
Dear Secretary Buttigieg and Assistant Attorney General Kanter,

We write to ask to you block the proposed merger between Spirit Airlines and Frontier Airlines.
This merger will likely lessen competition in the airline industry, and thus violates the Clayton
Act. In addition, such a merger undermines the public interest, and thus compels the Secretary of
Transportation to deny the carriers’ proposed international route transfers. By statute (49 U.S.C.
41105), DOT may approve such transfers only if it determines that the transfer's impact on
domestic competition in the airline industry is consistent with the public interest. In the case of
this merger, it is not.!

As affirmed by President Biden’s Executive Order on Competition, today’s excessive market
concentration threatens Americans’ basic economic liberties, government’s democratic
accountability, and the welfare of workers, small businesses, and consumers. We are pleased that
policymakers across the board not only recognize the severity of America’s concentration crisis
but have shown the courage to learn from past mistakes. President Biden himself recognized the
failures of past antitrust enforcement approaches, lamenting decades spent by regulators
following — in his words — the “misguided philosophy of people like Robert Bork.”?

It is with the Biden administration’s firm antitrust mandate in mind that we urge you to block
this transaction. A merger between Spirit and Frontier Airlines, both ultra-low-cost carriers
(ULCCs) and head-to-head competitors, would destroy competition in the only competitive
market segment of the highly consolidated airline industry. The deal would hand the merged
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airline a dominant position in a competitive low-cost air travel market, further strengthening
barriers to entry, incentivizing market power abuse, and threatening new market entrants.

In the past year, regulators have displayed a renewed and reinvigorated approach to protecting
the American people and the U.S. economy from the ravages of anticompetitive mergers such as
Lockheed-Aerojet, Kern River Gas-Questar Pipeline, Bass Pro-Sportsman’s Warehouse and
Nvidia-ARM. The proposed Frontier-Spirit merger is no exception and should meet the same
fate.

Industry Consolidation

The story of the US airline industry, once a tale of innovation and progress in knitting together a
nation, has become a story of consolidation. Between 1940 and 1978, air travel was regulated as
a public utility, ushering in the air travel era. More than 400 carriers served millions of travelers,
connecting the country and bringing new mobility and access to everyday Americans.® However,
after 1978, airline deregulation ushered in waves of consolidation, with hundreds of thousands of
jobs cut along the way.* Today, there are fewer than 60 airlines left. The four remaining major
airlines — American, Delta Air Lines, United Airlines, and Southwest Airlines — form an
oligopoly, controlling more than 80 percent of the country’s domestic flights. In many routes and
airports, just one or two carriers are dominant.® In the past fifteen years, a number of high-profile
mergers, including Delta-Northwest in 2008, United-Continental in 2010, and American-US
Airways in 2013, have been allowed to consummate, supercharging concentration and leading to
higher prices and reduced service.®

In such this competition-starved market, the proposed merger between Frontier Airlines and
Spirit Airlines is clearly anticompetitive and illegal. The merger’s consequences would kneecap
competition within the airline industry, hurt consumers, degrade domestic and international
travel access, and damage the economy.

Ultra-Low-Cost-Carrier (ULCC) Consolidation

Compared to the “Big Four” airlines — American, Delta, Southwest, and United — which each
control between twelve and eighteen percent of US consumer air travel, neither Frontier nor
Spirit, at three and five percent respectively of overall air travel, are considered major carriers.’
However, Spirit and Frontier are the two largest players in the growing ultra-low-cost carrier
(ULCC) segment of the industry, which acts as a disciplinary check against the dominance of
larger full-service airlines. While the merging firms claim the deal creates a viable fifth
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competitor against the Big Four carriers, this merger simply allows Frontier-Spirit to monopolize
the ULCC segment of the airline industry.

The ULCC segment of the airline industry operates on a different business model than both
legacy carriers (such as American and Delta) and low-cost carriers (such as JetBlue and
Southwest Airlines). ULCCs prioritize rock-bottom operating costs, often operating fleets
composed of a single type of aircraft and shifting risk of flight delays onto customers.2 While
slashing amenities and offering flights at low prices, ULCCs recoup revenue by aggressively
imposing “Junk Fees” — charging passengers numerous ancillary fees for everything from food
and carry-on baggage to leg room, seat selection, and even printing their own boarding passes.®
For ULCC s, it’s a profitable business model — per passenger in 2021, Spirit made more money
from ancillary fees than it did from plane tickets. Passengers appear willing to accept higher fees,
reduced comfort, and heightened risk of having their travel plans disrupted simply in pursuit of
cheaper base fares for point-to-point travel.1® ULCCs have found particular success during the
Covid-19 pandemic, with multiple ULCCs outgrowing their major network airline counterparts
in the past two years.!!

Allowing a merger between the two largest ULCCs would cement Frontier-Spirit’s
overwhelming dominance in a competitive segment of the domestic airline industry. A Frontier-
Spirit merger would hand market dominance of the segment to the merged carrier, with the next
largest ULCC, Allegiant, almost four times smaller.*?2 A Deutsche Bank analyst laid out the
anticompetitive outcome of Frontier-Spirit clearly: “With much of the industry’s new capacity
from both incumbents and new entrants targeting the most price-sensitive customers in domestic
discretionary markets, we were concerned that long-term profitability in that segment would be
greatly diminished. This transaction will help mitigate that concern.” In other words, competition
in the ULCC segment is threatening monopoly profits — and Frontier-Spirit looks like the perfect
anticompetitive remedy.

Prices

The deal won’t just reduce competition in the ULCC segment. Since competition in the ULCC
segment provides a check on major domestic carriers, the entire airline industry would be
affected, with consumers paying the price in choice and price. An MIT study showed that ULCC
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presence in a route has been associated with a reduction in the route’s base fares by an average of
21 percent across carriers.’* Airlines and regulators are also both aware of the ULCC effect. In a
September 2021 complaint, the Justice Department described the anticompetitive nature of the
JetBlue-American Northwest Alliance, highlighting JetBlue’s CEO own words describing the
role that small low-cost carriers play in keeping the commercial aviation industry competitive:
“the presence of smaller competitive carriers like JetBlue helps push fares down across the
board.”*® In 2015, American Airlines President Scott Kirby quantified the phenomenon in an
investor call, saying, “The vast majority of pricing, probably north of 85% of domestic pricing, is
really either directly or indirectly influenced by low-cost carrier pricing... it's affecting not just
the 2% or 3% of revenue in markets that they're in, but it's affecting a much bigger piece of the
pie.” In addition, workers and suppliers will lose out, as they will have fewer airlines with which
to bargain.

Evidence shows that airline mergers cause prices to rise. The 2008 Delta-Northwest merger saw
airfares rise at least 15%, while the 2013 United-Continental merger led to price hikes of up to
57%.® The so-called “efficiency gains” that merging airlines touted to regulators and the public
were meaningless; instead, the newly-merged firms’ flexed their market power to raise prices.’
Even investment banks admit it: JPMorgan analysts cheered the Frontier-Spirit deal, welcoming
the opportunity for more revenue and noting that the elimination of pricing competition between
the airlines would lead to “firmer ticket prices.”® The Justice Department has gone on the record
as well, consistently stating that airline mergers result in higher prices for consumers — and that
greenlighting mergers between major carriers simply incentivizes further consolidation.?

Regional Markets and Head-to-Head Dominance

Frontier-Spirit wouldn’t create a fifth major airline to compete with network airlines as the firms
claim. It would, however, hand regional monopolies to the merged airline. Frontier-Spirit would
rank #1 or #2 in passenger share at eight of its ten most flown airports. In Orlando and Fort
Lauderdale, Frontier-Spirit would gain dominance in flight capacity, while in Philadelphia,
Miami, Las Vegas, and Dallas, it would rank second.?® The state of Florida would be especially
impacted: with over half of the merged carrier’s capacity based in the state, Frontier-Spirit would
dominate the Sunshine State’s airports.
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Since ultra-low-cost carriers focus not on scaling transit networks but on lowering costs to divert
consumer discretionary dollars into air travel, much of Spirit and Frontier’s head-to-head
competition occurs on routes connecting major metro areas to warm-weather tourism hot spots.
Of Spirit and Frontier’s overlapping routes, the top ten most traveled connect cities like Detroit,
Cleveland, Newark, and Baltimore with destinations in Florida and the Caribbean.?!

Coordinated Behavior

In a market already infamous for anticompetitive behavior and collusion, a Frontier-Spirit
merger would only further incentivize coordinated behavior. In 2013, the Justice Department
acknowledged this, writing in a complaint, “The structure of the airline industry is already
conducive to coordinated behavior... Coordination becomes easier as the number of major
airlines dwindles and their business models converge."?? In the same complaint, the Justice
Department identified significant barriers to entry for new market entrants, from fleet costs and
inherent infrastructure limitations to frequent flyer programs and the risk of “aggressive
responses” by dominant incumbents. The proposed merger would only strengthen barriers to
entry among the ULCC segment and the larger industry.

In the years leading up to the Covid-19 pandemic, major airlines exercised their market power to
extract record profits even as costs fell.?3 In the past five years alone, two of the “Big Four” have
settled lawsuits alleging collusion to limit plane capacity and drive up airfares, practices that
drew criticism from the United States Senate and were the subject of a 2015 Justice Department
investigation.?*

Customer Experience Degradation

While the Frontier-Spirit merger may benefit shareholders and executives, it’s a raw deal for
consumers. Spirit and Frontier aren’t just the two largest ULCCs — they’re the two least liked
airlines in America. Both airlines have both ranked dead last in customer satisfaction since 2017.
Spirit alone earned more customer complaints in 2021 than any single US airline.?> During one
operational meltdown in early August, Spirit cancelled more than 60% of its scheduled flights
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over the course of a week, leaving hundreds of thousands of of passengers stranded for days.?® In
February — the same day the proposed merger was announced — “automation issues” led Frontier
to cancel 22% of its own flights, impacting thousands of Americans.?” Handing the two most
customer-unfriendly airlines more market would further insulate them from customer
dissatisfaction — and give them carte blanche to treat passengers even worse.

Negative Effects on American Consumers and Workers

Today, a record-setting merger wave is destabilizing competition in the US economy.?®
Executives and shareholders have enjoyed a year of record profits, even as working Americans
struggle with depressed wages and inflation — both driven by consolidation and corporate
greed. In this environment, allowing two major competitors to monopolize the only cost-
lowering segment of a hugely consolidated industry isn’t just foolish — it’s destructive.

Compounding the merger’s anticompetitive effects, the airline industry has already benefitted
from a massive taxpayer bailout. Despite being handed billions in hard-earned taxpayer dollars,
the airline industry has failed to hold up its end of a bailout deal designed to incentivize
employment levels and preserve critical travel capacity. Instead, airlines have engaged in a series
of cost-cutting early retirement programs, buyouts, and voluntary furloughs that have led to pilot
and other workforce shortages, saddling Americans with flight cancellations, delays, and service
reductions.*

While both Spirit and Frontier claim that the merger would lower prices and add thousands of
new jobs, little evidence exists to support their claims. Studies show that the more consolidated
the industry, the smaller the share of profits that workers receive, while economists estimate that
the wide-ranging effects of market concentration have reduced employment today by nearly 13
percent — and artificially suppressed wages by an average of more than $10,000.3! In the words
of Consumer Reports airline adviser William McGee: “There has never been a merger or an
acquisition of an airline in the United States that has not led to layoffs... There is always, always
fallout on the labor side. Always."3?
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Who stands to benefit from this merger? The tale is a familiar one: Executives can walk away
million-dollar golden parachutes while their bankers and lawyers line their pockets. Shareholders
will reap the profits of the merged carrier’s increased market power, skyrocketing junk fees, and
anticompetitive agenda. Already-dominant major airline carriers are already breathing easier as
their stocks jump to yearlong highs on the merger news.®* As one merger expert noted in
Bloomberg, investors “appear to have concluded that the biggest beneficiary of this deal may be
the airline industry itself.”3* Everyday Americans, however, will suffer. Travelers will pay higher
prices for fewer and lower quality options, workers will lose their jobs, and smaller firms will be
muscled out of a once-competitive market segment.

To protect essential travel, preserve the economic liberties of American consumers, and defend
competition in the airline industry, blocking the Frontier-Spirit merger isn’t just the right choice.
It’s the only choice.

Sincerely,

American Economic Liberties Project
Blue Future

Demand Progress Education Fund
Fight Corporate Monopolies

Fight for the Future

Institute for Local Self-Reliance
Public Citizen

Revolving Door Project

The Freedom BLOC

33 Clark Schultz, "Airline Stocks Extend Rally to Second Day After Big Frontier-Spirit Deal," Seeking Alpha,
February 8, 2022, https://seekingalpha.com/news/3797450-airline-stocks-extend-rally-to-second-day-after-big-
Frontier-Spirit-deal

34 Brooke Sutherland, "A Frontier-Spirit Deal Won't Evade Antitrust Radar," Bloomberg, February 7, 2022,
https://www.bloomberg.com/opinion/articles/2022-02-07/a-frontier-spirit-airline-deal-won-t-evade-u-s-antitrust-
radar?sref=g0qR8k34
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