How Your Member Can Use Oversight
to Tackle Corporate Power

”

On April 11, 2018, headlines read, “Zuckerberg outwits Congress,” “Zuckerberg explains the

internet to elderly senators,” “Why are politicians so bad at asking questions?” Following the

House Antitrust Subcommittee hearing on July 29, 2020, journalists wrote “Facebook's

Zuckerberg skewered with internal emails,” “tech titans hammered by Congress,” and warned
“digital gatekeepers face a moment of reckoning.” What was the difference between these two

” W«

hearings? Preparation.

This memo will show how to avoid experiencing a “Zuck-explains-the-internet” style hearing,
and instead organize an impactful process like the antitrust investigation. It will explore the
full range of tools that members of congress and committees can use to create accountability.
The steps outlined below are not necessarily sequential. The appendix includes sample

document requests that you can alter and use.

Guidelines for Investigating Private Power

Step 1: Identify and define a manageable problem

e Identifying the right problem for investigation is basic but critical. Investigative
journalists, advocacy organizations, constituents, and others regularly identify
problems that full committees, subcommittees, and personal offices can all investigate

effectively.

e Define the problem as clearly as possible so the investigation is manageable and
focused, and so that members know what to expect. For instance, the hearings on the
Cambridge Analytica scandal allowed members to rail about a scandal but with no
clearly defined problem. By contrast, the big tech investigation focused on the problem

of market power.
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https://www.axios.com/mark-zuckerberg-outwits-congress-facebook-42fc1d21-ba2f-4cbb-82a2-93c29bae969c.html
https://mashable.com/2018/04/10/mr-zuckerberg-meme-senate-hearing-facebook/
https://mashable.com/2018/04/10/mr-zuckerberg-meme-senate-hearing-facebook/
https://www.theguardian.com/commentisfree/2018/apr/11/mark-zuckerberg-facebook-congress-senate
https://www.reuters.com/article/us-usa-tech-congress-facebook/facebooks-zuckerberg-skewered-with-internal-emails-during-antitrust-hearing-idUSKCN24U3DG
https://www.reuters.com/article/us-usa-tech-congress-facebook/facebooks-zuckerberg-skewered-with-internal-emails-during-antitrust-hearing-idUSKCN24U3DG
https://www.reuters.com/article/us-usa-tech-congress-facebook/facebooks-zuckerberg-skewered-with-internal-emails-during-antitrust-hearing-idUSKCN24U3DG
https://www.ft.com/content/00d8f8da-fce2-4331-a3ac-5437ad9e2ce7

Match the scale of the problem to investigative resources. For industry-wide
investigations, like the 2020 antitrust investigation, committees make more sense
because they have more resources. Individual members are well equipped to
investigate the practices of single large companies or several companies’ actions

around a single event.

Step 2: Identify the major players

Defining the main targets of investigation is critical. This decision will set boundaries

on where to look. It will also determine potential allies.

Business rivals may be more likely to cooperate with an investigation if they are not

targets of the inquiry.

Step 3: Dedicate staff resources

A good investigation should dedicate staff resources to developing deep expertise over

an extended timeframe.

In some cases, a member or committee can hire experts, academics, or detailees from

relevant agencies for the duration of the investigation.

Advocates, executive branch regulators, and academics often have a shared agenda,

and can serve as useful allies in offering legal and research aid.

Step 4: Organize an introductory briefing if the topic is unfamiliar

Members and committees alike can use initial meetings with experts in an industry to
map out what questions to ask, and what information is necessary to close the

knowledge gap between Congress and private industry players.

Private briefings give the space for members and experts to speak freely and in deep

detail without the pressure or performance of public hearings.

Step 5: Organize an introductory hearing to drive press attention
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e Anintroductory hearing can be used to set the tone for the investigation and begin to

build press attention around the narrative from initial testimony and questioning.

e Only hold a hearing when there is enough baseline familiarity that members generally

know what answers they’ll get from which witnesses.

e Initial hearings are better for demonstrating the direction of an investigation and

building a public record than they are for gathering introductory information.
Step 6: Request information from the major players

e Requests for information (RFIs) are the main mechanism to gather documents from

companies being investigated.

e RFIs can request internal communications, presentations, reports, and records. They

can also ask for narrative explanations of practices or business decisions.

e RFIs will generally provide the bulk of the investigatory record and are the foundation
for later interviews and hearings. Sample RFIs are included as an appendix to this

memo.

Step 7: Request information from third parties

e Third parties like competitors or experts in the field should be encouraged to provide
information. Generally, this is done by preparing a list of questions that third parties

can answer with a voluntary submission.

e Follow up interviews with third parties can provide additional leads for fact gathering

that staff would otherwise not know to request.
Step 8: Negotiate over information production

e Companies or third parties may resist responding to information requests because

Congress is not subject to the same confidentiality requirements as the other branches.
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e A subpoena is a useful negotiating tool to compel disclosure. It can also allow cover to
friendly parties to provide more information than they otherwise would, and it can
allow friendly witnesses to break non-disclosure agreements or other contractual

prohibitions on sharing information.

Step 9: Organize interim briefings or hearings to help develop a record

e As an investigative record develops, public hearings or briefings can help gather and

contextualize information as well as set the public narrative.

e Behind the scenes, interviews and roundtables with particularly helpful third parties

can help build political will and create informed member allies.
Step 10: Review information production for “Hot Docs”

e As staff review production from the major parties, they should set aside documents
that appear particularly incendiary or incriminating. These are crucial for public facing

statements and serve as excellent sources for public questioning.

e Hot docs can drive political coverage, sentiment, and also provide the basis for

additional investigation and enforcement actions.
Step 11: Organize capstone hearings

e Hearings with company executives should be capstone efforts in investigations. These
hearings are not particularly effective general fact-finding mechanisms. They are best

for pinning executives down to public positions on a very small number of topics.

e This requires preparation, hot docs, and carefully curated questions that staff can

share and coordinate with members beforehand.
Step 12: Identify and produce a final product

e The investigation should always seek to produce a final documentable product to

provide a public record of the work for others to build on or reference.
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A report is one version, especially for larger investigations. But for smaller
investigations, letters or other public facing documents cataloguing the findings are

equally valuable.

Identifying the form of the final product earlier rather than later will help improve the

quality of the product and also the quality of the investigation.

Past Examples

Personal Offices

TransDigm —Personal offices have successfully catalyzed wider investigations in the
past. In March 2017, Representative Ro Khanna finished an internal investigation and
sent a letter requesting the Defense Department Inspector General examine defense
contractor TransDigm. In May 2019, the House Oversight and Reform Committee held a
hearing on price gouging by TransDigm. The committee members successfully
demanded Transdigm pay back $16.1 million of excess profits. The TransDigm
investigations are an example of a personal office using its power to create

accountability.

Big Pharma — Representative Katie Porter’s office released a 16 page investigative
report on pharmaceutical mergers that shows the capacity of personal offices to take

on multi-company issues. The report, released on January 29, 2021, built on Porter’s

questioning during an October 2020 hearing with the CEO of Amgen. Rather than
singularly targeting a company, it outlines key findings and makes several specific
recommendations for reforms in healthcare mergers and pharmaceutical regulation.

This type of report can drive political narrative and legislation.
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https://khanna.house.gov/media/press-releases/release-rep-khanna-calls-investigation-aerospace-defense-contractor-business
https://khanna.house.gov/media/press-releases/release-rep-khanna-calls-investigation-aerospace-defense-contractor-business
https://oversight.house.gov/legislation/hearings/dod-inspector-general-report-on-excess-profits-by-transdigm-group-inc
https://oversight.house.gov/legislation/hearings/dod-inspector-general-report-on-excess-profits-by-transdigm-group-inc
https://oversight.house.gov/news/press-releases/transdigm-to-refund-161-million-to-dod-as-a-result-of-committee-investigation
https://porter.house.gov/uploadedfiles/final_pharma_ma_and_innovation_report_january_2021.pdf
https://porter.house.gov/uploadedfiles/final_pharma_ma_and_innovation_report_january_2021.pdf
https://porter.house.gov/news/documentsingle.aspx?DocumentID=276

Senate Committees

Backpage.com — In April 2015, the Senate Permanent Subcommittee on Investigations

initiated an 18-month investigation into human trafficking on Backpage.com. It

revealed rampant illegality that local authorities had been fruitlessly chasing for years.

Backpage executives were held in contempt for the first time in 21 years before

eventually appearing before congress for a hearing. It shut down its site before the

hearing because of the scrutiny.

Pharmaceutical Prices — The Senate held a series of hearings in early 2019 on
pharmaceutical prices including hearings with the CEOs of seven drugmakers including
AbbVie, AstraZeneca, Pfizer, and Merck. The hearings on drug prices are a part of a

tradition dating back to Senator Kefauver’s investigatory hearings in the 1950s. The

deep scrutiny, before any bill made it to the floor, pressured companies to lower insulin

prices to $25 for a 30-day supply. The response is an example of the benefits of

sustained and regular investigations of problematic industries.

House Committees

Wells Fargo — The majority staff of the House Committee on Financial Services

investigated Wells Fargo over the course of a year, to examine a longstanding pattern

on harming the bank’s own customers. The report provided rare oversight on how the

bank violated multiple consent orders over years. Following a S3 billion settlement with

the DOJ and SEC, Wells Fargo’s Chairperson and another board member resigned days
before the committee hearings. It shows the benefits of inspecting individual

companies, especially those under consent decrees.

Tobacco — As a further historical example, the tobacco hearings showed the power that
deep congressional attention can have. Led by Rep. Henry Waxman, the committee

used hearings strategically to build a public record with public testimony rather than a

compulsory process. The hearings included over six hours of voluntary testimony

where CEOs of the major tobacco companies agreed to publish previously secret

research on the harmful effects of smoking and the addictiveness of nicotine. The
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https://www.portman.senate.gov/newsroom/press-releases/portman-mccaskill-release-stunning-new-report-detailing-findings-bipartisan
https://www.politico.com/magazine/story/2018/07/29/first-amendment-limits-backpage-escort-ads-219034
https://money.cnn.com/2016/03/17/technology/backpage-contempt/index.html
https://www.hsgac.senate.gov/subcommittees/investigations/hearings/backpagecoms-knowing-facilitation-of-online-sex-trafficking
https://abcnews.go.com/US/emotional-senate-hearing-finds-backpage-complicit-underage-sex/story?id=44762342
https://www.pbs.org/newshour/politics/watch-live-top-pharmaceutical-executives-face-questions-over-drug-pricing-before-the-senate-committee
https://www.npr.org/sections/health-shots/2019/02/22/696967037/senate-inquiry-on-drug-prices-echoes-landmark-hearings-held-60-years-ago
https://www.npr.org/sections/health-shots/2019/02/22/696967037/senate-inquiry-on-drug-prices-echoes-landmark-hearings-held-60-years-ago
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2019/04/03/the-health-202-a-major-insurer-is-announcing-insulin-savings-amid-heavy-hill-pressure/5ca3aa251b326b0f7f38f2ee/
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2019/04/03/the-health-202-a-major-insurer-is-announcing-insulin-savings-amid-heavy-hill-pressure/5ca3aa251b326b0f7f38f2ee/
https://financialservices.house.gov/news/documentsingle.aspx?DocumentID=406382
https://financialservices.house.gov/news/documentsingle.aspx?DocumentID=406382
https://financialservices.house.gov/uploadedfiles/wells_fargo_staff_report_final_mm.pdf
https://www.bloomberg.com/news/articles/2020-02-21/wells-fargo-pays-3-billion-avoids-prosecution-for-sales-abuses
https://www.reuters.com/article/us-wells-fargo-board-idUSKBN20W183
https://archive.constitutionproject.org/wp-content/uploads/2017/05/Waxman.pdf
https://www.nytimes.com/1994/04/15/us/tobacco-chiefs-say-cigarettes-aren-t-addictive.html

social fallout from the hearing was historic and big tobacco companies eventually
settled civil suits for $246 billion.

Baby Food — In February 2021, Rep. Raja Krishnamoorthi, Chairman of the
Subcommittee on Economic and Consumer Policy, of the Oversight Committee,
released a report on toxic heavy metals in baby food. The investigation and report
detailed how manufacturers, including Walmart and Campbell Foods, routinely ignored
internal standards, and others refused to respond to the Committee’s investigation.
Chairman Krishnamoorthi called on the FDA to regulate these companies and impose

strict compliance requirements and mandatory consumer labels.

Future Suggestions

The above case studies provide helpful guidance for future oversight, and there are a host of

new or under-investigated problems to address. Below is a list of some suggested topics, but

Economic Liberties is happy to meet separately with your office to brainstorm further ideas.

Committees

Private Equity in Healthcare - The private equity industry has been buying up
healthcare operations—spending $79 billion in 2019 alone—such that now the majority

of practices are no longer doctor owned. Reports suggest this causes systemic harms to

the health of the industry and to the health of Americans.

Healthcare Abuses - This encompasses a number of pressing issues. Surprise billing is

one, where a patient is unwittingly treated by an out of network provider at an

in-network hospital and asked to foot the bill. Similarly, the consistently high price of

drugs from insulin to Daraprim, is an evergreen oversight priority until the healthcare

system is fixed.

Transportation Consolidation and Abuses — The wave of airline mergers since 2007

have allowed airlines to increase prices and aggressively degrade the flying experience.
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https://www.npr.org/2013/10/13/233449505/15-years-later-where-did-all-the-cigarette-money-go
https://www.nbcnews.com/health/health-care/private-equity-firms-now-control-many-hospitals-ers-nursing-homes-n1203161
https://www.nbcnews.com/health/health-care/private-equity-firms-now-control-many-hospitals-ers-nursing-homes-n1203161
https://prospect.org/health/how-private-equity-makes-you-sicker/
https://www.commonwealthfund.org/blog/2019/underlying-causes-surprise-medical-bills
https://www.upi.com/Health_News/2020/10/06/Study-Insulin-prices-up-to-8-times-higher-in-US-than-other-countries/7881601998630/
https://www.cbsnews.com/news/martin-shkreli-sued-ftc-new-york-attorney-general-vyera-pharmaceuticals-illegally-monopolizing-drug-daraprim/
https://www.theamericanconservative.com/articles/how-airlines-exploit-laws-to-literally-squeeze-customers/

Similarly, consolidation in rails increases costs for Americans in freight rail and

prevents innovation in high speed rail.

e Agricultural Supply Chains - Agricultural seed and chemical supply chains are now

dominated by three companies created by recent mergers: DowDuPont’s Corteva in

2017, ChemChina-Syngenta in 2017, and Bayer-Monsanto in 2018. This causes

significant hikes in seed and chemical prices. The same is true in meat markets where

poultry, hog, and beef markets have consolidated, raising prices and destabilizing food
supply chains.

e Defense Contractor Consolidation and Abuse - Committees may investigate systemic

issues in procurement like rules preventing the military from repairing its own

equipment, which creates cost overruns. Or they may provide oversight on specific

companies like investigating if Northrup Grumman violated a 2018 FTC consent decree

which required it to sell Orbital ATK products without discrimination.

Personal Offices

e Cheerleading - Varsity Brands, owned by Bain Capital, is the company in control of

American cheerleading. The company has iron-fisted control of the sport and has

prevented it from becoming an official sport to avoid regulation and continue to abuse

its athletes. It has also been complicit in the sexual abuse of its cheerleaders.

e UFC - Fighters have been battling UFC for fair treatment for years. Despite small

victories in the courts, oversight of wage and labor abuses in the sport would turn up

the pressure.

e Textbooks and Research - The failed 2020 McGraw Hill merger is a red flag for abusive

pricing in education materials. The same extends to research databases like JSTOR.

e Individual Company Consent Order Oversight - Members are particularly well situated

to oversee when agencies are not enforcing their own consent orders. For example, the

FTC with Google's scraping commitments or Facebook’s WhatsApp privacy

commitments.
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https://www.rtands.com/freight/class-1/more-shipper-accusations-of-railroad-price-fixing/
https://www.prnewswire.com/news-releases/corteva-agriscience-agriculture-division-of-dowdupont-provides-pipeline-update-300804201.html.
https://corporate.dow.com/en-us/news/press-releases/dowdupont-merger-successfully-completed.html
https://corporate.dow.com/en-us/news/press-releases/dowdupont-merger-successfully-completed.html
https://www.reuters.com/article/us-syngenta-ag-m-a-chemchina/chemchina-clinches-landmark-43-billion-takeover-of-syngenta-idUSKBN1810CU
https://www.diversityinc.com/bayer-closes-monsanto-acquisition/
https://www.ers.usda.gov/amber-waves/2012/december/rising-concentration-in-agricultural-input-industries-influences-new-technologies/
https://www.openmarketsinstitute.org/s/190322_MonopolyFoodReport-v7.pdf
https://www.huffpost.com/entry/ninety-years-on---will-th_b_698921
https://www.economist.com/united-states/2020/05/02/in-america-the-virus-threatens-a-meat-industry-that-is-too-concentrated
https://www.economist.com/united-states/2020/05/02/in-america-the-virus-threatens-a-meat-industry-that-is-too-concentrated
https://www.popularmechanics.com/military/weapons/a30859791/us-military-right-to-repair/
https://www.popularmechanics.com/military/weapons/a30859791/us-military-right-to-repair/
https://www.ftc.gov/enforcement/cases-proceedings/181-0005-c-4652/northrop-grumman-orbital-atk
https://www.houstonpress.com/news/varsity-brands-owns-cheerleading-and-fights-to-keep-it-from-becoming-an-official-sport-7606297
https://www.usatoday.com/in-depth/news/investigations/2020/09/18/cheerleading-cheer-investigation-sexual-misconduct-sex-offender-banned-list/3377622001/
https://www.espn.com/mma/story/_/id/30492170/antitrust-suit-vs-ufc-wins-legal-decision
https://www.espn.com/mma/story/_/id/30492170/antitrust-suit-vs-ufc-wins-legal-decision
https://www.vox.com/the-goods/2019/3/6/18252322/college-textbooks-cost-expensive-pearson-cengage-mcgraw-hill
https://www.vox.com/the-goods/2019/3/6/18252322/college-textbooks-cost-expensive-pearson-cengage-mcgraw-hill
https://slate.com/technology/2016/04/the-lawsuit-against-sci-hub-begs-the-question-why-are-academic-journals-so-expensive-anyway.html
https://www.wired.com/story/yelp-claims-google-broke-promise-to-antitrust-regulators/
https://epic.org/2016/08/facebook-to-collect-whatsapp-u.html
https://epic.org/2016/08/facebook-to-collect-whatsapp-u.html

Appendix - Sample Requests for Information (RFIs)
e House Antitrust Subcommittee Investigation RFIs:
o Facebook RFI

o Amazon RFI

o Google RFI
o Apple RFI

e House Financial Services Committee RFIs:
o CFBP RFI

o Dept. Education RFI

e Senate Finance Committee RFIs:

o Medicaid Managed Care RFIs

o Novartis Data Manipulation RFI

o Volkswagen Tax RFI

e Senate Banking Committee RFIs:

o Fannie Mae Freddie Mac Private Equity RFIs
o Wells Fargo Hearing RFI
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https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/facebook%25252520rfi%25252520-%25252520signed.pdf
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/amazon%25252520rfi%25252520-%25252520signed.pdf
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/alphabet%25252520inc.%25252520rfi%25252520-%25252520signed%25252520(003).pdf
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/apple%25252520rfi%25252520-%25252520signed.pdf
https://financialservices.house.gov/uploadedfiles/letter_to_cfpb_re_settlements_020719.pdf
https://financialservices.house.gov/uploadedfiles/3_2019-08-13.waters_scott_and_eec__to_betsy_devos-doed_re._loan_servicing.pdf
https://www.finance.senate.gov/imo/media/doc/Combined%25252520Letters.pdf
https://www.grassley.senate.gov/sites/default/files/constituents/2019-08-09%25252520CEG%25252520to%25252520Novartis%25252520(Misconduct).pdf
https://www.finance.senate.gov/imo/media/doc/Hatch,%25252520Wyden%25252520Probe%25252520Volkswagen%25252520on%25252520Federal%25252520Tax%25252520Credits.pdf
https://www.banking.senate.gov/imo/media/doc/1.10.20%25252520Fannie%25252520Freddie%25252520PE%25252520MHC.pdf
https://www.brown.senate.gov/imo/media/doc/2016%2525252012%2525252022%25252520-%25252520Letter%25252520to%25252520Wells%25252520Board.pdf

