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Introduction & Summary

The American Economic Liberties Project,' Alliance of Independent Dentists,? Doctors for
America,’ Minnesota Farmers Union,* Pharmacists United for Truth and Transparency,’ Public
Citizen,® T1International,” and Write-Off Warrior® submit this comment regarding the proposed
10-year consent agreement between the Federal Trade Commission (FTC) and CVS Caremark’®
to settle alleged violations of federal law prohibiting unfair methods of competition."

Although the proposed agreement—Iike its predecessor between the FTC and Express
Scripts''—includes positive terms that build upon aspects of the relief requested in the original

! Economic Liberties is a nonpartisan, nonprofit research and advocacy organization dedicated to understanding and
addressing the problem of concentrated economic power in the United States.

2 The Alliance of Independent Dentists champions private practice dentistry through education, advocacy, and
collaboration, empowering dentists to provide exceptional patient-centered care.

? Doctors for America is a physician-led, nonpartisan movement united doctors, medical trainees, and advocates to
fight for equitable health care—backed by clinical experience and driven by evidence.

* The Minnesota Farmers Union is a grassroots, member-driven organization working for family farmers and rural
communities.

5 Pharmacists United for Truth and Transparency works to expose and end the harmful, anticompetitive practices of
vertically-integrated pharmacy benefit managers.

% Public Citizen is a nonprofit consumer advocacy organization that champions the public interest in the halls of
power to ensure that government works for the people—not big corporations.

" T1International is a global, patient-led nonprofit fighting for health care equity in the diabetes access-to-medicine
space.

§ Write-Off Warrior is a research and advocacy firm focused on protecting rural health care access.
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complaint'? and the pharmacy benefit manager (PBM) reforms recently enacted by Congress, " it
has significant limitations regarding prescription drug affordability and raises serious questions
about enforceability. The proposed agreement also deviates from its predecessor, weakening
certain standards for CVS Caremark compared with Express Scripts. Notably, the stock price for
CVS Caremark’s parent company, CVS Health, increased in the week after the FTC announced
the agreement, signaling that Wall Street does not see it as meaningfully affecting CVS
Caremark’s business model, which is a prerequisite for lowering Americans’ drug costs.'*

This comment addresses these concerns. It also urges the FTC to strengthen the agreement before
finalization and to continue investigating CVS Caremark’s conduct beyond insulin.

The Proposed Agreement’s Benefits and Limitations
Under the proposed agreement,'” CVS Caremark has agreed to the following:

e Stop favoring higher list-price drugs over identical lower-cost alternatives on its
standard formulary. This term would expand coverage of lower-cost alternatives across
drug types (not just insulin, which was the focus of the original complaint). It may also
induce manufacturers to offer lower-cost alternatives where none exist. However, this
term would neither apply to all formularies, many of which are customized by
commercial plan sponsors,' nor to all markets, given explicit exemptions for Medicare,
Medicaid, and Affordable Care Act (ACA) Exchange plans, limiting its impact among
more vulnerable patient populations, including older adults, people with disabilities, and
low-income individuals.'” This term also exempts lower-cost alternatives that are in
shortage “when the formulary decision is finalized, at the time the formulary is set to take
effect, or at any time during the eighteen months prior to when the formulary decision is
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finalized,” further limiting its impact.'® These market and shortage exemptions do not
appear in the proposed agreement between the FTC and Express Scripts. They are
especially significant for insulin-dependent patients, for whom switching products is not
equivalent to substituting a comparably effective alternative for a non-insulin drug.

e [xtend a monthly out-of-pocket insulin co-pay cap to all plan members when a sponsor
adopts a formulary that includes an eligible insulin product. This term would cap certain
members’ insulin costs at $25 (for up to a 34-day supply) to $75 (for a 69-day or longer
supply). This is an improvement upon the proposed agreement between the FTC and
Express Scripts, which did not specify the co-pay cap dollar amount. However, this term
would neither apply to all insulin products nor all markets, limiting its impact. It also
allows sponsors to opt out of this benefit, which would be particularly consequential for
insulin-dependent patients on individualized regimens since an opt-out formulary
exclusion may force a change in product that requires medical supervision, dose
re-titration, or other urgent needs.

® Provide and promote a standard offering that bases members’ out-of-pocket costs on net
drug prices rather than list prices, transitions away from rebates and spread pricing,
requires disclosure of certain information to sponsors, fairly reimburses retail community
pharmacies, and doesn t exclude willing retail community pharmacies from its network.
These terms ostensibly require CVS Caremark to pass through savings to plan members
at the point of sale, which the FTC claims will contribute up to $4.5 billion in patient
out-of-pocket cost savings over 10 years, and bolster small, independent pharmacies by
ensuring they are reimbursed fairly and not excluded from networks, both of which are
essential to their financial viability.' However, the FTC’s savings claims are
unsubstantiated.

Furthermore, unlike the proposed agreement between the FTC and Express Scripts, these
terms base members’ out-of-pocket costs on the “Client Contracted Amount” (i.e., the
cost agreed to by CVS Caremark and the sponsor in their specific contract minus any
rebates) rather than the net unit cost (i.e., list price minus any rebates).

These terms also carve out CVS Caremark’s TrueCost program, which, the company
claims, offers “net cost pricing guarantees.”*! However, the company has also stated that
TrueCost factors “individual network negotiations,” which disadvantage smaller and
unaffiliated pharmacies that lack negotiating leverage.*
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Likewise, these terms condition fair reimbursement on retail community pharmacies
agreeing to share sensitive acquisition cost data with CVS Caremark, whose sister
subsidiaries include their competitors: CVS Specialty Pharmacy, CVS Caremark’s Mail
Order Pharmacy, and CVS Retail Pharmacy.” They also exclude non-standard offerings
and medium to large pharmacy chains, which are similarly harmed by CVS Caremark’s
business practices.*

Finally, the vague language raises questions about whether the reimbursement
requirements—based on acquisition cost plus an unspecified dispensing fee—will be
sufficient. Indeed, retail community pharmacies reported that Express Scripts updated its
network contract terms to further slash reimbursement in the wake of its proposed
agreement with the FTC.»

e Protect unaffiliated network pharmacies that participate in hub arrangements. This
term—unique to the proposed agreement between the FTC and CVS Caremark—protects
unaffiliated network pharmacies that participate or wish to participate in Big Pharma
manufacturers’ hub arrangements® from interference or retaliation by CVS Caremark,
such as anticompetitive contractual prohibitions or restrictions, under certain
circumstances.?’

e [nclude direct-to-consumer pricing through TrumpRx as a covered benefit. This term
needlessly loops in TrumpRx, a constellation of unenforceable deals between the current
administration and Big Pharma manufacturers that hinge on promised relief from tariffs
that the Supreme Court has since invalidated.?® These deals circumvent meaningful PBM
reform® and stand to enrich Donald Trump Jr.*° Unlike the proposed agreement between
the FTC and Express Scripts, this term exempts plan sponsors from counting payments
made on the TrumpRx platform toward members’ out-of-pocket costs for any drug
against which they have a religious or moral objection.
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o FEnsure CVS Caremark’s middleman, Zinc, remains based in the United States. This term
requires CVS Caremark to ensure that Zinc—a PBM group purchasing organization
(GPO) that reportedly accounts for fewer than two dozen jobs®' and exists solely to
circumvent PBM legislative and regulatory reform efforts*? — remains based in the
United States.

Recommendations

We urge the FTC to strengthen these terms before finalizing the agreement. Specifically, the FTC
should ensure the terms:

o Apply to all formularies, offerings, insulin products (in the case of the monthly
out-of-pocket co-pay cap), pharmacies (in the case of reimbursement requirements), and
markets, without the option for health plan sponsors to opt out or exemptions for drugs
not actively in shortage. Because the prayer for relief in the FTC’s original complaint
included blanket prohibitions against misconduct, including favoring higher list-price
drugs and basing out-of-pocket costs on list prices, any settlement should at least match
that scope. In addition, any settlement should also require continuity of care protections
for insulin-dependent patients affected by formulary changes.

® Require the provision and promotion of a standard offering that bases members’
out-of-pocket costs on net unit price, as in the proposed agreement between the FTC and
Express Scripts, rather than the “Client Contracted Amount,” with no carve-out for CVS
Caremark's TrueCost program. The Client Contracted Amount is an opaque
self-referential benchmark determined by CVS Caremark, raising concerns that the PBM
will use it to circumvent rebate restrictions; in contrast, list prices are publicly reported,
ensuring more accountability for plan sponsors and members.

® Require disclosures (including those on costs, broker fees, and manufacturer rebates) to
be reported to the FTC or a state regulator in addition to plan sponsors.

® FEnsure retail community pharmacy reimbursements are based on publicly available
NADAC data, rather than requiring those pharmacies to provide sensitive acquisition
cost data to a direct competitor, and include a dispensing fee in line with pharmacies’
actual costs, including the $10 to $15 dispensing fee per prescription recommended by
publicly audited cost-of-dispensing surveys, and clarify related enforcement methods.”
Otherwise, CVS Caremark may use the provided acquisition cost data or establish a
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dispensing fee such that retail community pharmacies see further cuts to their
reimbursements, without any accountability.

o FExclude TrumpRx. If TrumpRXx is included, other discount cards and websites should also
be included.

e Dissolve Zinc. Short of that, the FTC should ensure the terms apply to all subsidiaries,
including Zinc, and in all markets, particularly in the case of pass-through and disclosure
requirements.

The FTC should also continue investigating CVS Caremark, given evidence that the PBM’s
allegedly illegal rebating scheme extends beyond insulin, including to treatments of autoimmune
diseases and other inflammatory conditions, as laid out in the FTC’s original complaint.** Other
focus areas include CVS Caremark’s pharmacy reimbursement and patient steering practices,
both of which have potentially negative implications for unaffiliated pharmacies and consumers,
and its various subsidiaries, including Zinc and the offshore private drug labeler Cordavis, both
of which provide alternative revenue streams to rebates, which face increasing scrutiny from
policymakers.*

Finally, the FTC should use its authority to make legislative recommendations to Congress by
supporting the structural separation of PBMs from pharmacies and prohibiting PBMs’
anticompetitive business practices. Specifically, we endorse the following bipartisan legislation:

e The Break Up Big Medicine Act (S. 3822)*° by Sens. Elizabeth Warren (D-MA) and Josh
Hawley (R-MO), which would prohibit insurers, PBMs, and wholesaler drug distributors
from owning or controlling health care providers.

e The Patients Before Monopolies Act (H.R. 8779, S. 4509)*” by Reps. Diana Harshbarger
(R-TN-1) and Jake Auchincloss (D-MA-04) and Senators Warren and Hawley, which

would prohibit PBMs from owning pharmacies, achieving a component of the former
bill.

e The Pharmacists Fight Back Act (H.R. 6609, H.R. 6610)*® by Representatives
Harshbarger, Auchincloss, and James Comer (R-KY-01), which would bolster
independent pharmacy revenue by setting baseline reimbursement rates in federal health
care programs and prohibiting PBMs acting on behalf of those programs from engaging
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in certain anticompetitive practices, including patient steering and spread pricing.
Conclusion

Despite its positive terms, the proposed agreement ultimately spares CVS Caremark a costly trial
that would have required its executives to testify under oath, exposing its business practices more
broadly and potentially providing more lasting accountability. Given these limitations and the
scope of the original complaint, the FTC should heed these recommendations in its final
agreement with CVS Caremark—as well as in any others with Express Scripts and Optum
Rx—to achieve its stated goal: “fundamental changes” to CVS Caremark’s business model that
will lower patients’ costs and ensure the financial viability of community pharmacies.*
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